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Discourses on the Notion of Sovereignty: Towards an Inclusive
Modern Definition
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ABSTRACT. This paper follows the need for rethinking the notional context of
sovereignty, not only from a modern perspective but also from an inclusive one.
Thus the paper is aimed at discussing most of the definitional approaches used to
describe the phenomenon of sovereignty, nevertheless contributing to an agreeable
critique on most of them. While doing so, the paper per se does not intend to draw the
modern concept of sovereignty, thus limiting its contribution on the lines that should
be followed in order to reach the latter objective. As a result, the paper surveys some
of the political philosophy contributions towards the theme, but it also underpins the
political science’s modern involvement into the explanations upon the notion of
sovereignty. Following that, the paper shows contributions towards a modern
constructed sovereignty concept, where many dimensions of the latter show
synchrony between themselves.

KEYWORDS. Sovereignty * Constrain of sovereignty * Loss of sovereignty * Domestic
sovereignty * External sovereignty * Public International Law = Authority * Power =
Territory # Sovereign.
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INTRODUCTION

The notion of sovereignty has brought many tensions and conflicts between many
scholars, given the controversial but also influential theories that they have fashioned. In
fact, there is a huge scholarship largely grounded on political philosophy, rather than
political science, concerning the notion of sovereignty. It is arguable therefore that the
main discussion and theories upon sovereignty have been produced in the political
philosophy arena rather than on the political science one. Given those circumstances,
most of the notions attributed to sovereignty have a deep engagement into philosophy,
meanwhile the practical political science’s contribution has often lacked or it has been
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assimilated into philosophy. As such, the definitions prevailing up to today have a
philosophic ground, however there have been empirical contributions presented from
political scientists also.

While discussing the political philosophy’s contribution into the notion of
sovereignty, it is worth-noting that, many of the philosophers’ contributions towards the
notion of sovereignty have served as philosophic but also political bases for autocracy
and tyranny. As such, the notional context of sovereignty has long served in the history,
as a basis of legitimation for the emperors, suzerains, kings, and lately presidents. In that
perspective, the improper definition of sovereignty has been associated with the claim
for exclusive rights on governance or reign from many rulers, therefore the notional
importance of this phenomenon did not have significance just in the academic arena. In
that line, the philosophic definitions towards sovereignty have been the regimes’ bases,
having understood that the definitions themselves have frequently captured the
mechanism that builds the legitimacy of sovereignty.

Of course that the importance of a modern concept on sovereignty demands a
multi-bases approach, therefore this paper will contribute to an inclusive notion of
sovereignty, willing to illustrate that the multi-dimensional centres of sovereignty have a
primary importance if aiming to produce a modern concept upon this respective

phenomenon.

SOVEREIGNTY CONCEPT

There are different grounds upon which the concept of sovereignty is defined. Some
authors prefer to define sovereignty being based on the subject who holds the authority,
some prefer to define it based on the source of the power that sovereignty brings, while
some others intend to define it based on the elements that the sovereignty, as power,
delivers. Though most of the definitions lack elements of an inclusive notion of
sovereignty, we do intend to approach only those definitions which consider the
sovereignty simply as a power of the polity to rule upon the people, while disclaiming the
contexts that deal with the source of the sovereignty as a power and right. Meaning that,
the rightness of a sovereign or its source on the divine laws, will not be an object of the
paper itself. Thus, for the purposes of this paper, we consider sovereignty a synonym of
the polity’s human supremacy.

Bodin’s concept on sovereignty

Jean Bodin is considered one of the most important contributors to the
philosophic notion of sovereignty (Mcllwain 1926). Bodin claimed that ‘sovereignty is
supreme power over citizens and subjects, unrestrained by the laws’ (Dunning 1986: 92).
It is arguable therefore that, Bodin puts the sovereignty upon the citizens but also laws.
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In fact, Bodin argues that sovereignty can only have prevalence towards human laws;
however it is completely subordinated to the laws of God. Therefore, the term law, in
Bodin’s context, is used to show the human laws (Dunning 1986). As such, the Bodin’s
sovereignty shows a power of the sovereign which in fact cannot be constrained by the
laws, having understood that Bodin sees the sovereignty as a source of laws, and not vice
versa. Dunning claims that, in Bodin’s context, it is considered that the sovereign
authority must not only be supreme but also perpetual, meaning a time continuation of
the latter’s existence. As such, it means that the sovereignty has no presence in
aristocratic and popular regimes (Dunning 1986), given that the change of authority and
share of power is a usual and occasional fact.

In relation with the laws which maintain the empire’s basis, Bodin asserted that
‘but so far as concerns the laws of empire /leges imperii, since they are connected with
sovereignty itself, prince can neither abrogate nor derogate them (Dunning 1986: 90).
Following that, the incapability of the prince to change the Jeges imperii, is therefore a limit
to the monarch to change the laws where the mperi stands upon. As such, the
sovereignty from a Bodin concept is rooted in the zzperii laws — which are laws that have
declared and enforced the empire’s supremacy. In that context, it is assumed that, the
emperor cannot cease the existence of sovereignty or cannot undermine it — having
understood that he has no right to interfere upon the laws of empire. Hence the
incapability of the emperor to change the laws where the force of sovereignty comes
from, makes the sovereignty itself untouchable by any emperor — thus its limitless cannot
be hindered by the ruler also.

It is understandable therefore that the Bodin’s concept of sovereignty proclaims
the ability of emperor to be the source of human laws, however even that point, the
emperor cannot handle the empire’s foundation laws. As such, the Bodin sovereignty
shows a differentiation between the sovereignty and the holder of it, meaning that, the
one who holds the sovereignty, say a ruler, is not the sovereignty itself. Hence, this is a
transpersonal context of sovereignty that Bodin proclaims, or as Dunning 1986 argues,
the holder of sovereignty at the Bodin’s concept might also be associated with a people,
given that the Jeges imperii might have been sourced or enforced by the people themselves.
If to look deeper at the Bodin’s /eges imperii, while willing to associate them with a modern
state, Bodin sustains that Jeges zmperii is the law where the sovereignty of an empire is
sourced, a law that stands upon the ruler, given its status as a basis of the latter’s
rulership. In a modern situation, the /eges imperii can be seen as the constitutional law,
given the similarities in between the rights and duties of the ruler towards the

constitution and /Jeges imperii.

Austin’s concept on sovereignty
Among other definitions offered for the notion of sovereignty, Austin considered
that ‘if a determinate human superior, not in the habit of obedience to a like superior,
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receive habitual obedience from the bulk of a given society, that determinate superior is
sovereign in that society, and the society (including the superior) is a society political and
independent’ (Lindsay 1924: 237). By the term superior Austin meant the ruler who has
the power to ‘affect others with evil or pain, or of forcing them through fear of that evil,
to fashion their conduct to one’s wishes (Austin in Pennock 1937). Following the latter,
Lowell finds out that, Austin did introduce the figure of sovereignty as a fact and not as a
right, meaning that the sovereign is not the one who had the right to rule, but the one
who ruled. The fact we’re speaking for, is the fact of obedience. As such, the command
coming from the ruler gets to be the law, neither because it is ought to be so, nor
because it proceeds from a sovereign, but because it is obeyed so (Lowell 1888).

The first thing to exemplify from the Austin’s definition is the drawing of
distinction between the obedience as a fact and the obedience as a habit. In fact, Austin
considers the sovereignty only a matter of fact, denying the potentiality of considering
sovereign a polity whose ruling is obeyed due to the fact of habit, historical tradition or
people’s likeliness to do so. Therefore the attribution of the sovereignty with the factual
exercising of power from the sovereign makes this notion freed from any other
circumstance, other than fact, that might determine its existence. Secondly, as Lowell had
accepted, the continuance of the factual power exercising towards the citizens, is the
second condition that Austin puts for sovereignty existence, meaning that the regularity
and steadiness of obedience from the people towards the power exercising of the ruler
cannot show disturbances — hence contributing to a call for a more absolute rulership, in
order for the latter to be considered sovereign. Finally, it is obvious that Austin
recognizes the independence and political status of the society, whose obedience is
shown towards the sovereign, as a matter of identifying the sovereign as a being who is
not constrained or does not obey to any other human sovereign. By doing so, Austin
puts the first steps of an exterior sovereignty, holding that, there can be only such
sovereigns which do not hold any kind of responsibility towards the sovereigns of other
political societies.

Regarding the law, Austin proclaimed that ‘every positive law (or every law simply
and strictly so called) is set, directly or circuitously, by a sovereign individual or body, to
a member or members of the independent political society wherein its author is supreme’
(Ritchie 1891: 385). Accordingly, following the Austinian approach, Pennock (1937: 619)
‘defines a law as a command of the sovereign and, by his definition of ‘command’, makes
the existence of a sanction the essential characteristic of law’.

In the Austinian context of law, it is therefore argued that, the positive laws can only be
enforced by a sovereign; as such the positive law cannot stand upon the sovereign. Given
those conditions, according to Austin, there is no positive law which can control the
sovereign, or its sovereignty, given that the law is sourced and produced by the sovereign
only. This is in fact a proclamation of sovereignty of the sovereign upon the positive law,
whereas the law itself cannot logically limit or source the power of the sovereign towards

Page 5



the people, hence the Austinian concept of sovereignty excludes the potentiality for a
legally-limited sovereignty and sets forth an absolutist approach towards the latter.
Following the Austinian line it can be argued that, the laws are binding only if their
author (the sovereign) is alive, provided that a law whose enforcer is not alive cannot
exist. It is arguable therefore that, according to the Austin concept of sovereignty, the
positive laws of a sovereign are not binding and effective for the successor sovereign.
For instance, Mcleod 2005 claims that the UK Offences against the person Act 1861, is
still a law (Mcleod 2005), therefore the UK sovereignty disregards and excludes the
Austinian concept upon the sovereign laws. Additionally, we argue that, the Austinian
concept on the sovereign’s positive laws does not recognize the polity’s transpersonal
sovereignty; rather it emphasizes and established a person/s-based sovereignty concept,
ignoring the existence of institutional liability and continuation. In the Austinian line of
considering the law effective only if its author, the sovereign, is still factually so, Ritchie
argues that: ‘Now Austin, on the lookout for determinate persons, could not be content
to call the written Constitution sovereign, but finds sovereignty in those persons who
have the power of altering or amending the Constitution’ (Ritchie 1891: 369). Therefore
the sovereignty in this circumstance, interpreted indirectly, might be situated on the
people’s side, if a given constitution grants directly to the people the right on its
amending, or to the parliament. In that context, under a modern approach, the Austinian
notion of the sovereign’s laws might end up with the parliament as the sovereign.
However, in the last instance, Lindsay considers the Austin premise of sovereignty and
its declared essentials as attributes of an absolute regime (Lindsay 1924), having said that
the attribution of the sovereignty with the matter-of-fact concept has led the true
obedience to be the essential characteristic of sovereignty.

Ultimately, Hans Kelsen, a follower of Austin’s school on sovereignty, argued
that ‘sovereignty of the state can be comprehended only if it is conceived as the validity
of a system of norms, which system derives its validity from no outside source, but
rather from an ‘initial hypothesis’ — such as, “You ought to conform to the orders of
Parliament — to which the whole system can logically be reduced” (Pennock 1937: 620).

Lock’s concept on sovereignty

Apart from all these assertions, John Lock gives a different contribution for the
notion of sovereignty — by denying the absolutism of sovereignty. Therefore Lock’s
concept of sovereignty limits the authority, which is constrained with the obligation to
respect the rights and liberties of the people. Thus based on Lock’s concept, people are
mandated to disagree with their sovereign and to take action upon the latter (Stacey
2003), meaning that the absoluteness of sovereignty where the holder is a person - does
not exist in Lockian terms. Additionally, Locke declares in the Treatise on Civil
Government: “Though in a constituted commonwealth, standing upon its own basis, and
acting according to its own nature-that is, acting for the preservation of the community-
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there can be but one supreme power, which is the legislative, to which all the rest are and
must be subordinate; yet the legislative being only a fiduciary power to act for certain
ends, there remains still in the people a supreme power to remove or alter the legislative,
when they find the legislative act contrary to the trust reposed in them ... In some
commonwealths, where the legislative is not always in being, and the executive is vested
in a single person, who has also a share in the legislative, there that single person, in a
very tolerable sense, may also be called supreme, not that he has in himself all the
supreme power, which is that of law-making, but because he has in him the supreme
execution from whom all inferior magistrates derive all their several subordinate powers,
or, at least, the greatest part of them; having also no legislative superior to him, there
being no law to be made without his consent, which cannot be expected should ever
subject him to the other part of the legislative, he is propetly enough in this sense
supreme’ (Ritchie 1891: 393). Consequently Lock claims that ‘men institute government
only to achieve desirable ends which otherwise they could not secure. Therefore they
never arrive at a common intention to make a personal sovereign. To their government
they delegate limited authority only, establishing usually a limited monarchy’ (Giddings
1906).

Westphalian concept on sovereignty
Apart from the Bodin, Austin and Lock’s notions on sovereignty, there are some other
contributions towards the latter. In fact, the above notions do show a domestic
sovereignty concept, undermining or disclaiming the external one. As such, the
Westphalian concept on sovereignty is of a great importance, given its huge influence on
the definition of sovereignty in international relations terms.

If looking from a political history point of view, Morgenthau asserts that: ‘By the
end of the Thirty Years' War, sovereignty as supreme power over a certain territory was a
political fact, signifying the victory of the territorial princes over the universal authority
of Emperor and Pope, on the one hand, and over the particularistic aspirations of the
feudal barons, on the other. The monarch was now supreme within his territory not only
as a matter of political fact, but also as a matter of law. He was the sole source of man-
made law, that is, of all positive law, but was not himself subject to it; he was above the
law, legibus solutus. His powers were, however, not limitless, for he remained bound by the
divine law as it revealed itself in his conscience and as it was manifested in human reason
as natural law’ (Morgenthau 1948: 341). This is in fact the Westphalian concept of
sovereignty which derived from the Peace of Westphalia.

‘Westphalian or Vattelian sovereignty refers to the exclusion of external sources
of authority both de jure and de facto. Within its own boundaries the state has a
monopoly over authoritative decision-making. At the international level this implies that
states follow the rule of non-intervention in the internal affairs of others’ (Krasner 2001:
232). Following that, the meaning of the Wesphalian concept on sovereignty is associated
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with the right of nation-state to monopolize the exercising of power in its territory and
upon its citizens (Jackson 2003).

Therefore, as seen above, the Westphalian concept of sovereignty is a notion of
external sovereignty both legally and factually, meaning that the omission of interference
from a sovereign territory and prince to another sovereign one is proclaimed. As such,
the impossibility of one sovereign to show authority over the domain of another
sovereign, even that factually can, by legal means of the Westphalian proclamation is not
allowed. Thus the contribution of the Westphalian Peace towards the international
system of states concept was also followed by a contribution for a refined concept on
sovereignty, having understood that the Westphalian principles have set forth the
concept of internal legally and factually recognized sovereignty of a sovereign, though
there might be a stronger one who can take it from outside. As such, the importance of
the legal element in the Westphalian concept of sovereignty is crucial for the
understanding of the latter, thus contributing to a sovereignty which even that might lack
the absolute force to get protected from the external forces, it is still recognized as such,
having in mind the legal rules.

The Westphalian concept on sovereignty for the first time sets the law as a basis
for the external recognition of sovereignty. This is in fact a revolutionary step towards a
modern concept of sovereignty, given the significance that the legal aspect is winning.
The Westphalian sovereignty bonded the territory and sovereignty together, while
associated the obligation of externals to respect the latter relationship. By doing so, the
Westphalian sovereignty offered an external recognition to the sovereign’s sovereignty
over a specific territory, thus undermining the potentiality of using the force to occupy
sovereign territories at least legally. As such, the Westphalian concept on sovereignty set
forth the legal tradition of respecting the sovereign’s rule upon his territory even that the
latter is not in fact capable to address force towards other sovereigns who might be
interested to occupy his domains. Similarly, Goodin (1997: 833) claims that ‘the whole
point of the Westphalian order was simply to protect existing /oc/ of authority, existing
sovereigns, against external aggression’.

‘As part and parcel of that, however, the Westphalian order also set "standards of
sovereignty" in two important senses. It set standards of sovereignty, in the sense of the
prerequisites that we impose on would-be sovereigns before granting them the status. It
also set standards of sovereignty, in the sense of the prerogatives that we grant to
sovereigns, once they have been recognized as such’ (Goodin 1997: 827)

Schmitt’s controversial concept on sovereignty

Carl Schmitt is considered another important contributor to the sovereignty concept,
having understood, of course, the controversial and antidemocratic segments in his
scholarship. In that line, Schmitt’s concept of sovereignty, even that scholarly glorified, is
constructed under a logic of an absolutist state, thus it has produced a large critique.
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Schmitt claimed that ‘sovereign is he who decides on the exception’ (p. 5). “The
exception, which is not codified in the existing legal order, can at best be characterized as
a case of extreme peril, a danger to the existence of the state, or the like. But it cannot be
circumscribed factually and made to conform to a preformed law’ (p. 6). ‘It is precisely
the exception that makes relevant the subject of sovereignty, that is, the whole question
of sovereignty. The precise details of an emergency cannot be anticipated, nor can one
spell out what may take place in such a case, especially when it is truly a matter of an
extreme emergency and of how it is to be eliminated’ (p. 6-7). ‘What characterizes an
exception is principally unlimited authority, which means the suspension of the entire
existing order. In such a situation it is clear that the state remains, whereas law recedes.
Because the exception is different from anarchy and chaos, order in the juristic sense still
prevails even if it is not of the ordinary kind’ (Schmitt 1985: 12).

As seen Schmitt considers sovereign the one that has the capacity to declare the
state of exception in a country, provided that it is the state of exception the circumstance
which frees the polity from the legal rules. Therefore, according to Schmitt ‘the existence
of the state is undoubted proof of its superiority over the validity of the legal norm. The
state suspends the law in the exception on the basis of its right of self-preservation, as
one would’ (Schmitt 1985: 12). In that logic, the state of exception is the extraordinary
situation where the polity is endangered from the upheavals or any other kind of people’s
rebellion. If the polity therefore is capable to stop the law’s existence, and set forth the
state of exception, the power of the polity would have neither legal nor practical
constrains, thus it is sovereign. In that logic, the polity is sovereign since it has the
capacity to address an extraordinary order unrestrained by the law, in order to preserve
the existence of the state, according to Schmitt. Similarly, Schmitt argues that ‘there
exists no norm that is applicable to chaos. For a legal order to make sense, a normal
situation must exist, and he is sovereign who definitely decides whether this normal
situation actually exists. All law is "situational law." The sovereign produces and
guarantees the situation in its totality. He has the monopoly over this last decision.
Therein resides the essence of the state's sovereignty, which must be juristically defined
correctly, not as the monopoly to coerce or to rule, but as the monopoly to decide’
(Schmitt 1985: 13).

From the today’s perspective, Schmitt argument associates sovereignty with the
subject which has the capability to address unlimited power unrestrained by the law.
Though Schmitt’s idea on sovereignty puts the state of exception as a need when the
state’s existence is endangered, it cannot be accepted that the state of exception does
always happen for such reasons. In fact, most of the times the state of exception is used
as a way to keep on control the authoritarian regimes, thus it cannot always be associated
with the endangerment of the polity but also with the endangerment of authoritarian
regimes. As such, the notional aspect on sovereignty that Schmitt sets forth, draws a
logic which rationalizes the unlimited use of power by the polity (as the sovereign), hence
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it has an antidemocratic meaning, given that sovereignty can exist even if the concept of
‘unlimited power towards the people’ cannot find a place. Moreover the concept of
Schmitt’s sovereignty, we argue, gets into absolutism, calling sovereign a polity which has
the capability to declare the exception on legal order, thus directing unlimited power
without any border at all.

TOWARDS A CONTEMPORARY CONCEPT OF SOVEREIGNTY

While discussing a modern concept of sovereignty, the above concepts do share just a
few elements that a modern sovereignty can have. However, from a modern-day point of
view there are some meanings of sovereignty that can be distinguished. According to
Krasner (2001a) in a contemporary context four meanings of sovereignty can be argued,
having in mind that each of them presents one dimension of the modern sovereignty
phenomenon: first, the interdependence sovereignty, second, the domestic sovereignty,
third, the Westphalian or Vattelian sovereignty, and fourth, the international legal
sovereignty.

The first dimension of the today’s sovereignty, as of Krasner (2001a), is the
interdependence sovereignty. This dimension of sovereignty means that the state is able to
control its international political position, by saving itself from the possibility to become
deeply interdepended from the global trends of economy and politics. This dimension of
sovereignty is in fact a very modern segment of sovereignty, which is a consequence of
the globalization phenomenon. As such, it is assumed that, even that legally and
politically a polity is independent, if the same is deeply interdepended from the global
phenomena, so as to be incapable of controlling the internal resources and actions, it is
not therefore interdependently sovereign. Therefore, as Krasner (2001a) argues, the
interdependence sovereignty does not in fact wither the right on sovereignty for a state,
however it brings the interference of global movements at such level, so as to touch
internal political, cultural or economic phenomena, which then, make the polity
incapable of having supreme control internally. This dimension of sovereignty shows the
new era of international cosmopolitanism, where the internal matters are subject to
global trends, dynamics and affairs. Having argued that the interdependence sovereignty
is not a matter of right, but rather a matter of real-power, it is worth-noting that this
dimension of sovereignty has a positive correlation with the increase of the state’s
capability to be an important international actor, or to be an actor at least.

The second Krasner’s dimension of sovereignty is the domestic sovereignty. This is
the dimension of sovereignty that all the ancient philosophers have argued about, given
that the external sovereignty has not been a matter of importance until the Westphalian
age. ‘Domestic sovereignty refers to authority structures within states and the ability of
these structures to effectively regulate behaviour’ (Krasner 2001a: 231). It is arguable
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therefore, that Bodin and at a high degree Austin also, have paid efforts for domestic
sovereignty. Indeed, the domestic sovereignty shows that the ‘polity’ inside a country is
the highest legal and factual governing subject, released from Schmitt’s absolutism,
meaning that if a polity has a domestic sovereignty it is not assumed that it has the right
to breach or bring to an end the legal order. In modern terms, apart from Schmitt, Bodin
and Hobbes, the domestic sovereignty as of Rousseau does not imply the capacity of the
polity to stand upon the people; moreover it is assumed that the sovereignty relies on the
people however they have delegated it to the polity (a social contract approach). In that
context, the domestic sovereignty today is the most important feature of the modern
governance, given that the legitimacy of the people meant as the popular sovereignty has
been delegated to the polity, in order for the latter to be able to right-govern
domestically.

In addition, ‘properly interpreted, [internal] sovereignty is a term of constitutional
law and political science, and not of international law, and it implies nothing more than
the legal right of the state to determine its own internal life, regulate its own purely
domestic affairs and make law for its own subjects within its own territory’(Garner 1925:
0). In that line, it can be said that domestic sovereignty can be seen first of all as a matter
of right, but also as a matter of fact. In that context, the rightness of sovereignty can be
determined by the constitutional norms set by the people, against which the government
must get legitimated. However, the denial of the international law’s impact towards
sovereignty is not accurate, meaning that, the internal sovereignty is just one dimension
of the modern concept of sovereignty, even that it is the most important one.

Finally, in Krasner view, ‘there does exist a balancing relationship between the
interdependence sovereignty and domestic sovereignty, since the failure of one shall have
a domino effect in failure the other’ (Krasner 2001a: 231).

The third dimension of Krasner’s (2001a: 231) concept on sovereignty is the
Westphalian sovereignty. 1t is comprehended from above that the Westphalian sovereignty is
a principle set forth in international relations by the Peace of Westphalia. Despite its
international importance, the Westphalian Peace did produce a huge reformation and
transformation of the sovereignty concept of that time. Following that, the Westphalian
sovereignty refers to the recognition of the principle on exclusion of foreign powers’
interference or penetrability into the domestic territory of a sovereign country, meaning
that no sovereign state has the right to intervene into any other sovereign state (Krasner
2001a), meanwhile Wolff considered that, ‘to interfere in the government of another, in
whatever way indeed that may be done is opposed to the ordinary liberty of nations, by
virtue of which one is altogether independent of the will of other nations in its action’
(Krasner 2001a: 232). Arguably that the Westphalian sovereignty refers also to the
sovereignty as an international concept, given that sovereignty under this concept is not
considered anymore a matter of fact, but also a matter of international law. As such,
under the Westphalian sovereignty concept it is argued that, the sovereignty over a
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territory of one state is not anymore simply a matter of fact, but it is a matter of right
also. Following that, the Westphalian concept of sovereignty proclaims the impossibility
of one state to loose the sovereignty even if it has lost the power on holding it, since the
right on the latter protects that respective state from any external force pretending to
acquire its territory. In that context, it is assumed that the exclusion of the potentiality to
interfere into domestic sovereignty from outside, awards the domestic authorities the
possibility to show unlimited sovereignty over people, thus the Westphalian concept
today is constrained by international human rights’ law and other international legal
instruments. Therefore the Schmitt’s concept on excluding the internal legal order, if the
exception comes in place, has no more external support given the role of international
law and organizations which protect the human rights and liberties.

The fourth dimension of sovereignty set forth by Krasner (2001a) is the
international legal sovereignty. This dimension of sovereignty shows a clear relevance with the
Westphalian sovereignty; nonetheless its roots rely on the public international law.
Moreover, Krasner (2001a: 233) argues that ‘international legal sovereignty refers to
[states’] mutual recognition. The basic rule of international legal sovereignty is that
recognition is accorded to juridically independent territorial entities which are capable of
entering into voluntary contractual agreements’. Whilst as of Oppenheim ‘recognition is
associated with a number of other rules including diplomatic immunity, and the act of
state doctrine which protects state actions from being challenged in the courts of other
countries’ (Krasner 2001a: 233). Furthermore international legal sovereignty promotes
the principle of international legal subjectivism of the state, meaning that the
international law recognizes only the states which are subjects of it. It is arguable
therefore, that the lack of international legal sovereignty might disable a state’s possibility
to be part of the international organizations. However, we argue that, the international
legal sovereignty is just a widen-side of the domestic sovereignty, given that the
international law cannot approve one’s international subjectivity if it lacks domestic
sovereignty. In addition Krasner considers that the inter-state system thus far provide an
environment where the equality and freedom of action is seminal, therefore any tendency
to use force against a country is not in compliance with international legal sovereignty.

Finally, Krasner (2001a) excludes any possible relationship between the above
presented modern concepts of sovereignty, concluding that the loss of Westphalian
sovereignty shall not influence the existence of the international legal sovereignty, in
addition, the diminishing of interdependence sovereignty shall not forbid the
continuation of Westphalian sovereignty. Contrary to Krasner, we argue that all the
above concepts of sovereignty are not in fact concepts themselves but only dimensions
of the modern sovereignty. We argue that, there is a need to find consensus between
each of those dimensions, meaning that the loss of one dimension deteriorates the
existence of the other; hence there is a clear relationship between them. We argue that,
the loss of Westphalian dimension of sovereignty brings the loss of the domestic

Page

12



sovereignty also, given that an occupied territory without the possibility to exercise
factual power, even if there is a right on it, automatically diminished the domestic
sovereignty. It is arguable therefore that the impossibility to exercise power over a
territory shows that the respective domestic polity has no internal sovereignty due to the
lack of fact. Moreover, we argue that the loss of international legal sovereignty
automatically brings a situation where the international law does not anymore provide
protection for that territory, thus the Westphalian concept cannot anymore save that
territory from another’s power and right to act upon it. Meanwhile the deep
interdependency on global movements, makes the polity incapable to internally control
the state of affairs, thus the domestic sovereignty would make no sense anymore. Indeed,
‘many recent observers have argued that the sovereign-state system is now under
unprecedented stress because of two developments: globalization and changing
international norms with respect to human rights. Globalization poses challenges to
interdependence and domestic sovereignty because it threatens state control. Human
rights norms challenge Westphalian/Vattelian sovereignty because they imply that
domestic authorities are not free to set their own rules about the treatment of individuals
within their borders” (Krasner 2001a: 234).

Given the above arguments, Morgenthau had asserted that there are three
synonyms to the modern sovereignty concept: first, zndependence, second, equality, and
third, #nanimity. By independence, Morgenthau meant the ‘exclusion of legal dependence
on other states’ (p. 345), meaning that the non-dependence of one state toward the other
states shows its independency. Therefore independency is an external sovereignty
illustration. By equality Morgenthau meant the non-subordination of one state towards
another while exercising their independency, meaning that the ‘international law is law
among coordinated not subordinated entities’ (p. 346). Thus, we argue, that the states are
internationally equal, meaning that they do not have any subordination between
themselves, since their independencies are equally positioned internationally. ‘When,
therefore, the Charter of the United Nations declares that "The Organization is based on
the principle of the sovereign equality of all its Members", its redundant language
emphasizes the importance it attributes to the principle of sovereignty and its logical
corollary, the principle of equality’ (p. 346). While by ‘unanimity’ Morgenthau meant the
impossibility of making contractual obligations internationally, if there is no unanimous
decision by the states willing to be subject to those obligations (Morgenthau 1948).
Therefore Morgenthau meant sovereignty more as an international concept rather than a
domestic one. Similarly, Byers (1999) considers that the equality between sovereign states
is the indispensable attribute of the public international law system.
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CONSTRAINING OR LOOSING SOVEREIGNTY?

There is a basic inquiry that begs the question of the potentiality to loose or constrain the
sovereignty. As for the constraining of sovereignty, there are some scholars who argue
that the latter comes as a result of the international law prima facie. “The recognition of
international law may seem in a certain sense a limitation on the absolute sovereignty of
the nation; but it is no legal limitation, because it is a limitation which is self-imposed.
The independent nation, as Austin and his school rightly insist, has no legal superior. But
the recognition on the part of a nation's representatives that the nation is one of a
community of nations, with moral, though not legal, claims on one another, which are
backed up by the irregular penalties of war, does impose a moral check on the unlimited
independence of a nation, in the same sense in which the recognition of the will of the
ultimate political sovereign imposes a moral check on the legal sovereign’ (Ritchie 1891:
409). Following that, the constraining of sovereignty by the international humanitarian
law and international human rights law, through international organizations, has been a
fact for many years. As a consequence the international humanitarian intervention is
recognized as a legal custom internationally, meaning that the international community
holds the right to intervene into the domestic sovereignty of a country if there are
violations of human rights and liberties. It is also arguable that, the responsibility to protect
principle is nowadays a legal principle set forth by the SC of UNO, which means that the
protection of human beings from basic breaches of human rights and liberties is a
primary responsibility of the sovereign state per se, thus where the people’s rights and
liberties have been denied by the respective sovereign state, the international community
holds the right to intervene.

From the today’s perspective, Morgenthau (1948) claims that sovereignty can be
lost in two ways, first, as a right, and second, as a fact. The loss of sovereignty as a right
can be practically possible if a given nation delegates the sovereign law-making
attributions of their state to another state, thus recognizing the latter’s right upon their
rule. This is a classic way of transferring the right of reign from one state’s polity to
another, thus the latter takes the right on sovereignty upon the former. By contrast, the
loss of sovereignty as a fact comes when, a given state’s polity is occupied by the force of
another, thus the latter exercises the factual power upon the former, meaning that the
former has no factual power to control its territory.

Furthermore Henry Schermers states that ‘we may conclude that the world
community takes over sovereignty of territories where national governments completely
fail and that therefore national sovereignty has disappeared in those territories. The
wotld community by now has sufficient means to step in with the help of existing States
and has therefore the obligation to rule those territories where the governments fail
(Jackson 2003: 787)

Page

14



APPROACHING INCLUSIVELY AND FASHIONABLY THE CONCEPT OF
SOVEREIGNTY

The importance of sovereignty is crucial to the existence of state but also to the potential
conflicts between them. As Boutros Boutros-Ghali said in his report to the Security
Council: ‘Respect for [the state's] fundamental sovereignty and integrity [is] crucial to any
common international progress. The time of absolute and exclusive sovereignty,
however, has passed; its theory was never matched by reality’ (Jackson 2003: 787).
Therefore ‘sovereignty has been a source of stability for more than two centuries. It has
fostered world order by establishing legal protections against external intervention and
by offering a diplomatic foundation for the negotiation of international treaties, the
formation of international organizations, and the development of international law. It
has also provided a stable framework within which representative government and
market economies could emerge in many nations. At the beginning of the twenty-first
century, sovereignty remains an essential foundation for peace, democracy, and
prosperity’ (Hass in Jackson 2003: 789). However ‘the sovereign power had reasserted
itself, either in the form of totalitarian and authoritarian governments, or in the form of
democratic agencies which interpreted their mandate to govern as the duty to regulate
the social process wherever the general welfare appeared to require it” (Morgenthau 1948:
342). Nevertheless many conflicts have been raised based on sovereignty claims also.

If asked to set a basis from where to begin the building of a modern inclusive
concept on sovereignty, Krasner asserts that: ‘In the contemporary world, sovereignty
primarily has been linked with the idea that states are autonomous and independent from
each other. Within their own boundaries, the members of a polity are free to choose
their own form of government. A necessary corollary of this claim is the principle of
non- intervention: One state does not have a right to intervene in the internal affairs of
another’ (Krasner 2001b: 22). In addition, Hass claimed that: ‘historically, sovereignty has
been associated with four main characteristics: First, a sovereign state is one that enjoys
supreme political authority and monopoly over the legitimate use of force within its
territory. Second, it is capable of regulating movements across its borders. Third, it can
make its foreign policy choices freely. Finally, it is recognized by other governments as
an independent entity entitled to freedom from external intervention. These components
of sovereignty were never absolute, but together they offered a predictable foundation
for world order. What is significant today is that each of these components internal
authority, border control, policy autonomy, and non-intervention-is being challenged in
unprecedented ways’ (Jackson 2003: 7806).

Page

15



Form of Rule

Right/Authority Power
(1) (2)
Domestic rule Autonomy
Legitimacy Freedom from external
Inside Final authority to rule influence
within a territory State capacity to rule
State strength
Territory
(3) (4)
Control over borders Control over borders
External recognition Power over others
Outside Capacity to enter “game” of Agenda power
international politics Go-it-alone power

Hegemonic order

Figure A
Source: Caporaso 2000: 12°

A modern and inclusive concept of sovereignty indispensably demands to
consider the points set forth by Caporaso in figure A. Therefore, initially we argue that
the modern concept of sovereignty should take into consideration both the external and
internal dimensions of it. On the other side, it is at the same degree important to consider
both the presence of rght but also power in the concept of sovereignty. Nevertheless,
prior to that, we argue that the modern concept of sovereignty considers sovereignty as
an attribution of the institutions rather than a characteristic of the ruler. In fact, the ruler
in a modern context is the institution or polity, while the head of the latter does not have
the attribute of sovereignty. In addition to that, another important feature of the modern
sovereignty is the law’s character, given that the law is transpersonal and valuable upon
the ruler even if he was not its issuer.

Indeed we will build the figure of modern sovereignty concept based in figure A.
Hence, the modern concept of sovereignty should find consensus and
complementariness between four dimensions: first, the internal sovereignty, second, the
external sovereignty, third, the sovereignty as a right and fourth, the sovereignty as
power. In addition every element from above shows a significant position at the modern
concept of sovereignty. As such, the possession of sovereignty as a right, from a polity’s
perspective, though incapable to address a foreign policy that denies external political
imposition shows a lack of sovereignty. Moreover, being sovereign externally but lacking
the power to show legal supremacy inside a country’s territory, is again a deformation of

2Caporaso, James A. (2000) ‘Changes in the

S o v e r e Intgrmatiogal Studies Review. Vol. 2, No. 2: pp. 1-28
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sovereignty. Therefore, the four dimensions of sovereignty altogether must find
consensus but also synchrony between them, in order for the modern concept of
sovereignty to show existence. As such, the lack of existence of one element diminishes
the existence of sovereignty from a polity’s position. In this line, Krasner asserts his view
on modern sovereignty concept, by considering that the judiciary independence, the non-
existence of any kind of vertical relationship with any foreign body, including the
autonomous factual situation of a polity and more than minimal control over its territory
as elements that determine the status of being sovereign (Krasner 2001a).

CONCLUSION

This paper showed some of the prominent concepts on sovereignty, analyzing both their
democratic but also autocratic impacts. Indeed the paper showed the Bodin’s, Austin’s,
Kelsen’s, Schmitt’s, Westphalian and some other concepts on sovereignty. Following
that, the paper showed the dimensions of a modern concept on sovereignty, thus arguing
on their complementarities. Moreover the paper introduced the potentiality of loosing or
constraining the sovereignty, while suggesting the international law’s restrains to the
modern sovereignty. Finally the paper built a modern but also inclusive model of
concept for sovereignty.
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