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ABSTRACT. The changing of constitutional provisions, through amendments, is an 

important process which determines whether a constitution is rigid or flexible. 

Constitutional rigidity itself is a very important attribute of the constitution, given that it 

shows the difficultness of a constitutional amending. Based in that, this paper is aimed at 

discussing the constitutional rigidity, while surveying the amendment procedure on some 

of the western constitutions. By doing so, the paper shows some of the factors that 

might lead to constitutional rigidity; meanwhile the paper addresses some relevant 

processes that have been subject to constitutional rigidity. Following that, the paper 

discusses the concept of the constitutional rigidity outcomes, thus building a hypothesis 

on the situations that the latter leads to. Finally, the paper makes a test upon the 

hypothesis with a small-N of cases – therefore the hypothesis produced will be a small-N 

tested hypothesis.  

 

KEYWORDS. Constitutional flexibility   Constitutional rigidity   Amending 

procedure  Amending by parliament  Amending by referendum  Interests’ 

inclusiveness  Rule of majority  Unitary and federal countries  Constitution’s 

highness in the legal norms’ system. 
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 

INTRODUCTION 

 

Constitution is the highest legal act of a given western country. It regulates the 

substantial matters of the institutional life, while guaranteeing the rights and liberties for 

the citizens. In the broad context, the need to revise a polity’s framework requires the 

amendment of the constitution, given that the constitution regulates and sanctions the 

most significant matters of the polity itself. Following that, in a western democracy, 

constitution is commonly considered a Rousseau’s Social Contract where the 

constitution is the contracted stipulation between the polity and the people, in which the 
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people derive the rights on governance to the polity, whereas the polity takes the 

obligation to govern rightly with the people while respecting their rights and liberties. 

This is one version of the philosophic notion of the constitution in a western 

perspective, however other notions do simply consider the constitution as the highest 

legal act derived as a matter of the popular sovereignty of the people, with which they 

grant the limited power to the polity to govern with them. In either perspective, the 

amending of the constitution would mean interference in the people’s will, given that the 

constitution is considered an act of the people in a Western perspective, therefore 

whether the constitution itself has a built mechanism which prevents the amendment to 

get outside of the people’s will is a huge important fact. In that context, constitutional 

rigidity is principally a mechanism built inside a constitution which intends to get a huger 

and broader amount of support among the people in the last instance for the 

amendment to be set in the same constitution.  

 It is arguable therefore that the constitutional rigidity, as opposed to 

constitutional flexibility, amounts to a mechanism of the constitution which hinders the 

process of amendment due to more difficult procedures that it requires. As such, the 

rigidity mechanism inside a given constitution is aimed at assuring that the amending of 

the constitution can only be conducted if there has been a wide range of interests and the 

majority of the people’s will represented into the amendment, disregarding the costs that 

it might waste as a process.  

 Furthermore, constitutional rigidity is not a common attribute of every 

constitution. Some constitutions, or most of them, are flexible, given that their amending 

is pretty elastic. As such, the flexibility of constitutions shows its own outcomes, which 

are usually different from those of rigid constitutions. Following that, the question that 

begs answer is whether constitutional rigidity delivers righter and better democratic 

outcomes than the constitutional flexibility. While on this course, it is worth-noting that 

in most of the cases the outcomes of the amending process are of a huge importance for 

the people and polity itself, thus the people’s will on them is of a great importance. In 

that line, is it constitutional rigidity that delivers the most democratic outcomes if 

compared to the constitutional flexibility? The answer will be discussed and hypothesised 

on the course of this paper.  

 

 

A DISCUSSION UPON CONSTITUTIONAL RIGIDITY 

 

Constitutional rigidity, as shown above, is a matter of amending difficultness of the 

constitution itself. As a result, the amending manner is determined by the constitutions 

themselves. In that track, the amending of constitutions does usually show a difference 
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in federal countries if compared to the unitary ones. Nevertheless there are principal 

differences, in practice constitutional rigidity has the same character in both cases, given 

that it implies a procedure or an act which doesn’t follow easily in practice. Lijphart, in 

his Patterns of Democracy, enumerates some fundamentals that may affect the consideration 

of a constitution as rigid. Accordingly considering that ‘democracies use a bewildering 

array of devices to give their constitutions different degrees of rigidity; special legislative 

majorities, approval of both houses of bicameral legislatures (even when these are 

asymmetrical as far as ordinary legislation is concern), approval by ordinary or special 

majorities of state or provincial legislatures, approval by referendum, and approval by 

special majorities in referendum’ (Lijphart 1999: 218-19). Apart from Lijphart, Comella 

(2000) argues that constitutional rigidity amounts in the number of institutions that are 

constitutionally required to participate in the amending process, the highness of 

majorities needed for the amendment to get approved and whether the people are 

constitutionally required to participate. However, Comella (2000) asserts that there are 

some other elements which determine the rigidity of a given constitution including the 

discipline of the political parties and the history of the country along with the 

constitutional tradition of the country. In addition, Alder (2007: 8-9) argues that the 

rigidity of constitutions is dependent on special or more conservative requirements such 

as referendum nevertheless the rigidity is more a matter of ‘political will’ rather than a 

matter of ‘law’. If asked to hypothesise on the relationship between constitutional rigidity 

and the frequency of amendments in the constitution, according to Besso (2005), the 

relationship between the constitutional amendment procedure and the amendment 

frequency per year is therefore parallel. Accordingly, Lutz argued that ‘the more difficult 

the amendment process, the lower the amendment rate, and vice versa’ (Lutz in Besso 

2005: 74). A further view on constitutional rigidity is presented by Fenwick and Gavin 

(2003) and Lorenz (2005). Ultimately, following Lijphart it can be spoken for two 

sources of constitutional rigidity or a combination between them: first, rigidity coming 

from the tough and complex parliamentary procedure, and second, rigidity coming from 

a tough referendum requirement, or third, a combination of both of them.  

 (1) Some constitutions deliver the power to amend the constitution to the 

parliament, establishing the parliamentary amending possibility. Constitutions providing 

amending possibility through parliament are in principle liquid constitutions, given that 

no people’s say is needed through referendum. However, even at the parliamentary 

amending cases, the complexity of the procedure for amendment itself might produce 

rigidity. As such, even if the parliament is the capable institution to deliver constitutional 

amendments, due to the complex and tough parliamentary procedure to do so, the 

constitution might be described as rigid. If required to put a list of points that make the 

toughness and complexness of the parliamentary amending, we argue that the points that 
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generate the latter are: first, the level of majority required for amendment approval in 

parliament (e.g. 4/5 of the votes), second, the committees’ review procedures, third, the 

approval of the amendment by a president elected by the people, fourth, the double 

majority in a multi-ethnic unicameral parliament, fifth, the specific types of majorities in 

both chambers of parliament, if the parliament is bicameral, sixth, the majorities in both 

the federal parliament and federal units’ legislatures, in the cases of federations, etc. The 

dimensioning of these points makes in fact the rigid attribute of the constitution. As 

such, the parliamentary procedure required to amend the constitution can be tough and 

complex due to the type of majority required – a majority that usually needs the 

consensus from all the major political forces in the parliament.  

 (2) By contrast to the parliamentary procedure of amending the constitution, 

there are a number of constitutions which provide that the changing of a constitutional 

provision cannot take place unless there has been a referendum held for that. 

‘Arguments in favor of employing referenda to decide issues rather than a legislative 

body claim either that the outcomes chosen by referenda are in some sense better than 

those chosen by a legislature or that the democratic process itself is improved by the use 

of referenda. Outcomes from referenda could be better in the sense of being more 

legitimate. If democratic government is based on the premise that ultimate authority for 

making decisions ought to lie with the citizens, then those decisions made directly by the 

citizens have greater claim to legitimacy than those made by a body of delegates. 

Decisions made directly by the citizens can also be more accurate reflections of their 

preferences. The adage that no one knows better how the shoe fits than the individual 

who wears it is a valid argument against both dictatorial forms of government and 

representative forms’ (Mueller in Schaller 1998: 96). In that logic, the people, in fact, 

come as the significant factor who decides directly on the amendment’s approval, given 

that the amendment cannot get approved if the people vote against it. As such, the 

amending of constitution through a mandatory referendum for the latter is a rigid 

attribute of a given constitution, meaning that even that the political elite’s will is in 

favour of the amendment they do not stand capable to address the constitutional change 

without the direct say of the people. In that context, the constitutional rigidity is a limit 

to the possibility of pulling the amendment out of the people’s will, therefore the 

decisive role of the latter towards the amending of constitution makes it rigid. In fact, the 

constitutions that provide amending through referendum only produce an amendment 

which could not be subject to the political elites’ choice; rather it is subject to the 

people’s say only. The rigidity of a constitution, whose amending can come through a 

referendum only, is higher than that of a constitution which can be amended with a 

parliamentary procedure only. The argument follows … the potentiality of the elites to 

ask for more power or for building constitutional instruments which can be used for 
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political abuses, can not have the people’s confirmation in a referendum – therefore it is 

pretty rigid. Furthermore the people’s say in a constitutional amendment referendum 

can, in a democratic society, only be confirming if the amendment follows the people’s 

rationale, otherwise it would be denied.  

 (3) The third option of amending the constitution is through a combination of 

both the parliamentary procedure and people’s say in a referendum. In this case, the 

rigidity is even higher than in the last two cases, given that the consensus to be reached 

in the parliament is tough enough as to be able to produce a high qualified majority when 

voted, meanwhile the people would have to put their say on the amendment-proposal by 

looking from their side of rationality. In that line, the rigidity of a given constitution from 

this group is the highest, provided that the toughness of bringing together the political 

parties consensus in the parliament and the people’s consensus in the referendum is very 

exhaustive.  

 Ultimately, the last important factor that grounds the constitutional rigidity 

phenomenon is the form of territorial organization of a given state. As a result, the 

rigidity concept in a federal country is attributed with more complex characteristics. 

Following the latter, rigidity in a federal constitution is accompanied with the need for 

approval not only from a federal institution but also from the federal unites’ legislatures 

or peoples. As such, federalism does usually offer constitutional rigidity, given that both 

levels of governance should usually give their consent in order for an amendment to take 

place. Nevertheless, apart from federalism, the constitutional rigidity is also a matter of 

the philosophic conception upon the constitution, having understood that the highness 

of the constitution inside the legal system of a given country determines in a way its 

rigidity. While discussing the theoretical aspect of constitutional rigidness, I propose to 

embark once in practical constitutional provisions which determine the procedure to be 

implied in the case of constitutional amendments. In addition to all this, we argue that, 

constitutional rigidity in its pure morphology should involve at least the people’s say in a 

referendum about the amendment in a unitary state.  

 

 Let’s first show the amending procedures in some of the western constitutions. 

In United Kingdom the constitution is unwritten and uncodified. As a result, the 

constitution amending is very flexible. In UK, the practice of constitutional amendment 

is mostly exercised through legislative acts called ‘statutes’, by which the most significant 

constitutional amendments such as ‘the Bill of Rights 1688, Act of Settlement 1700, the 

Parliament Acts 1911 and 1949, the European Communities Act 1972 and the Human 

Rights Act  1998 were adopted (Alder 2007). As such, the statute is a written law; 

therefore, the principle that the parliamentary sovereignty is embodied with the power to 

issue laws whose prevalence upon unwritten norms is recognized. Subsequently, the 
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simple majority of the votes in UK Parliament (House of Commons) is sufficient to 

amend the Constitution - the same majority shall apply in cases of usual statutes’ 

amendment or approval. To some extent the delay in the amendment procedure may 

occur due to the House of Lords right to a one year postponement of the procedure 

(Lijphart 1999). It is arguable therefore that United Kingdom has a flexible constitution, 

given that its provisions can be changed with a simple majority of votes in the House of 

Commons, unless there is no veto from the House of Lords. In any circumstance, the 

majority required to make a constitutional change is worth-enough as to show the UK’s 

constitutional flexibility.  

 Regarding France, the constitutional amending might be exercised following two 

different procedures. The first constitutional amendment procedure requires no less than 

the majority of votes in both houses of legislative body and the majority of votes in a 

referendum. The second procedure requires the overwhelming of three-fifth majority of 

the votes of both parliament houses in a special united session, without the need for 

referendum (Lijphart 1999). In addition, it remains in the President’s choice to decide 

whether the constitutional amendment will be set in a referendum or through the 

approval of the joint session of both chambers of the legislature. With regard the non-

amendable parts of the French Constitution, the latter sanctions that the ‘republican 

form of government’ could be amended neither by the institutions nor by the people in a 

referendum (Friedrich 1959). To sum up, the French Constitution is a pretty flexible 

constitution, given that the amending process can happen without the mandatory 

people’s involvement into it, while the type of majority required in the parliament is not 

incredibly high. In that line, it is arguable therefore that the president’s action to put the 

amendment into a referendum would strengthen the rigidity of the amending process. 

 As regards Belgium, a constitutional amendment procedure is characterized by a 

double majority requirement, which is a qualified majority, meaning that the 

constitutional amendment will be legally valid only when the 2/3 of both chambers of 

the legislative body of Belgium have approved it. Moreover, there applies a special 

procedure regarding the laws qualified as ‘half-constitutional laws’, which affect the legal  

authority of communities, for which not only the qualified majority in both chambers of 

parliament but the majority of both Dutch and French speaking communities 

representatives in chambers of Parliament is required (Lijphart 1999). By contrast to 

Belgium, the popular type of the constitution rigidity is expressed by referendum in 

Switzerland which for a constitution amendment requires ‘special majorities’ (Lijphart 

1999: 40). ‘Amendments to the Swiss constitution require the approval in a referendum 

of not only a nationwide majority of the voters but also the majorities in a majority of the 

cantons. The half-canton are given the half weight in canton-by-canton calculation; this 

means that, for instance, a constitutional amendment can be adopted by 13.5 cantons in 
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favour and 12.5 against’ (Lijphart 1999: 40). In that logic, while considering the majorities 

required, often special, double, and other cumulative needs to amend the constitution, is 

nonetheless  in Lijphart words ‘...also difficult to amend in practice; in fact, the Japanese 

constitution has never been amended in more than fifty years of its existence’ (Lijphart 

1999: 222-23), since the Japanese procedure of constitutional amendments requires 2/3 

of both chambers of legislative body and a majority of votes in referendum (Lijphart 

1999).    

 Concerning United States, the amendment procedure follows, as of article V of 

the constitution: ‘the Congress, whenever two thirds of both Houses shall deem it 

necessary, shall propose Amendments to this Constitution, or on the Application of the 

Legislatures of two thirds of the several States, shall call a Convention for proposing 

Amendments, which, in either Case, shall be valid to all Intents and Purposes, as Part of 

this Constitution, when ratified by the Legislatures of three fourths of the several States, 

or by Conventions in three fourths thereof, as the one or the other Mode of Ratification 

may be proposed by the Congress; Provided that no Amendment which may be made 

prior to the Year One thousand eight hundred and eight shall in any Manner affect the 

first and fourth Clauses in the Ninth Section of the first Article; and that no State, 

without its Consent, shall be deprived of its equal Suffrage in the Senate’ (USA 

Constitution 1787). Subsequently, it is argued by Hajdu that, ‘the amending process, in 

accordance with article V, requires acts by both federal and state instrumentalities. Each 

of the two participants enjoys discrete enumerated powers: the former proposes the 

amendment and chooses the mode of ratification; the latter ratifies the amendment. In 

addition, each enjoys implied powers incidental or necessary to the process’ (Hajdu et al. 

1979: 110). ‘Two arguments [therefore] can be advanced in favor of congressional 

regulation of state ratification proceedings: (1) Congress, as the representative of the 

national populace, is an appropriate guardian of popular consensus; and (2) federal 

regulation of state ratification will ensure that assent is arrived at and expressed by the 

"several" states in a uniform manner. Neither of these arguments, however, is consistent 

with the balance between state and federal power established in article V. Popular 

consensus is an integral part of the amending process’ (Hajdu et al. 1979: 113). Therefore 

‘Congress first expresses national consensus when it proposes amendments. Taken 

together, the state ratifications represent the constitutionally designated nationwide 

consensus necessary for adoption of an amendment-the assent of three-fourths of the 

states. Individually, however, each ratification reflects consensus that is statewide rather 

than national. Just as Congress is the logical instrument for determining national 

consensus, the state legislatures can most effectively ascertain and express statewide 

consensus’ (Hajdu et al. 1979: 114). Therefore the United States Constitution is a pretty 

rigid constitution, given that the ¾ of the legislatures of the states should give the 
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consent for the amendment. In addition, a product of constitutional rigidity has been the 

development of a non formal constitutional amendment, mainly through the judicial 

interpretation as is the case with the powers of Congress. E.g. a judicial interpretation of 

the Constitution form the Supreme Court, narrowly limited the need for a constitutional 

amendment in the sphere of equal rights between genders, even though such amendment 

has been proposed and approved by both houses of Congress but rejected from the 

federal units of USA (Strauss 2001). The wave using the non-formal amendment power 

included also the USA executive, where in some cases even the presidents declared that 

there is no need for use of article V which provides for a formal constitutional 

amendment, since the possibility to use other non-formal means is in table. ‘Today the 

President is conceded broad power to use military force overseas without a declaration 

of war. The President can also enter into executive agreements, which in many respects 

have the force of treaties, without the Senate consent required for a treaty, and 

sometimes without any congressional participation at all. And the courts have 

consistently suggested that congressional delegations of power to the President may have 

a broader scope and are to receive a more liberal construction in the field of foreign 

relations than in domestic affairs’ (Strauss 2001: 1471). However, in a different view 

Amar considers that Article V is just an expression of control to the political institutions 

in federal government thus articulating the people disbelieve towards their elected 

representatives (Monaghan 1996).  

Apart from United States, in Canada the amending of the constitution can take 

place, only if: ‘No Minister of the Crown shall propose a motion for a resolution to 

authorize an amendment to the Constitution of Canada, other than an amendment in 

respect of which a legislative assembly of a province may exercise a veto under section 

41 or 43 of the Constitution Act, 1982 or may express its dissent under subsection 38(3) 

of that Act, unless the amendment has first been consented to by a majority of the 

provinces that includes: 

 (a) Ontario;  

(b) Quebec; 

 (c) British Columbia; 

 (d) two or more of the Atlantic provinces that have, according to the then latest general 

census, combined populations of at least fifty per cent of the Atlantic provinces; and 

 (e) two or more of the Prairie provinces that have, according to the then latest general 

census, combined populations of at least fifty per cent of the Prairie provinces’ (Swartz 

& Heard 1997: 342). As a result, the Canadian constitutional amending is limited with the 

demand for majorities reached in specific territories, apart from the other procedures 

required. 
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Having shown some of the constitutional amending procedures in some western 

constitutions, we now embark on argumentation. As a result, the outcomes of 

constitutional rigidity if compared to those of constitutional flexibility are of a great 

importance – therefore, below, we will build a hypothesis that explains the outcomes of 

the respective rigidity. 

 

 

HYPOTHESIZING THE OUTCOMES OF RIGIDITY 

 

 Constitutional rigidity results in a huge variety of outcomes, starting from formal 

on the way to the substantial ones. One can inquire whether there is any general outcome 

that the constitutional rigidity brings in the legal norms system itself. We argue that, the 

very first effect of constitutional rigidity is the influence towards the hierarchy of norms. 

Following that, constitutional rigidity influences the constitution’s highness in the legal 

norms’ system, given that the rigidity itself imposes a situation where the changing of 

constitution is tough. As such, in a situation where the amending of constitution due to 

its rigidity is not easy, the constitution itself remains a stable act whose highness cannot 

be easily interfered, as it can be in the case of laws. Whereas, the constitutional flexibility 

would produce a situation where the constitution would be easily amended, thus its 

highness towards the institutions and laws would not be therefore stable, given that the 

appearance of any undesired situation as a result of the constitution, say an obligation of 

the polity towards the people, would make the elites change the latter easily, without 

needing to be bound to that undesired situation. As such, constitutional rigidity offers an 

environment where the highness of the constitution either towards other lower legal acts 

or towards the political institutions would be stable, therefore leading to a situation 

where the laws but also elites have no capability to supersede any undesired 

constitutional provision by changing the constitution, instead they will be obliged to get 

bound to it. Consequently, the position of the highest legal act for the constitution in the 

legal norms’ system would be result, given that the amending of the constitution would 

not be an easy task; rather the bounding to it would remain the only choice, therefore 

acknowledging the constitution’s highness.  

 Constitutional rigidity, in terms of outcomes, can be shown in three positions: 

first, when the amending process can happen under the parliament’s competency only, 

second, when the amending process can happen under the people’s say in a referendum 

only, and third, when the amending process can happen under a combination of both of 

above points.  

 (1) The constitutional rigidity as a result of the toughness and complexness of the 

parliamentary procedure brings many outcomes, if compared to the other types of 
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constitutional amendment. In this case, the parliament is the institution which has the 

competency to produce the amendment for the constitution. In principle, as shown at 

the outset of the paper, constitutional rigidity in cases when the parliament is the 

institution which can enforce the amendment for the constitution, is shown by a 

qualified majority of votes of the parliament required for the amendment to take place. 

As a result, the constitution is rigid, in principle, first of all due to the high level of votes 

required to set forth the amendment of the constitution. In that logic, in a western 

democracy, no political party can have the required majority as to be able to amend alone 

the constitution. Consequently, the need for most of the parties’ votes as to be able to 

amend the constitution is in place. Following that, it is assumed that, all political parties 

in the parliament represent a selected but mostly different set of interests coming from 

the groups in society. As such, the requirement for the votes of all, or most of the 

political parties in the parliament, or at least the major ones, means that a bargaining 

between parties themselves should be made, in order for a consensus to be reached. The 

bargaining between most of the parties in the parliament, results in a wide range of 

interests representation into the amendment to be voted, provided that every political 

party used its bargaining power to include its groups’ interests into the amendment itself. 

Subsequently, the bargaining between most of the political parties, as to be able to make 

e.g. a ¾ majority, brings as a result a wider inclusion of interests into the amendment 

itself, rather that it would if the amendment would be enforced flexibly. Ultimately, the 

constitutional rigidity as a matter of the parliament’s power to amend the constitution 

results in a poliarchic2 form of amendment, given that a wide range of interests, 

represented from most of the political parties, were included into the amendment, 

otherwise the amendment wouldn’t be enforced since the high majority of votes required 

for its approval enabled most of the parties to include interests in the amendment itself. 

It is arguable therefore, that the constitutional rigidity in the cases when the parliament is 

the holder of the constitutional amending competency leads in poliarchic amendments, 

meaning that a wider range of interests than a flexible constitution would provide, have 

been included in the amendment itself. As such, it can be hypothesised that constitutional 

rigidity from a parliamentarian perspective leads to a higher inclusiveness of interests if compared to 

flexible constitutions. Moreover, we argue that, the more fragmented the parliament is, the higher the 

inclusiveness of interests will be, from a constitutional rigidity perspective, if the competency 

on constitutional amending belongs to the parliament. In that line, we argue that, the 

constitutional rigidity, as opposed to constitutional flexibility, in the parliamentary 

amending leads to the empowerment of the opposition and small parties, given that their 

votes are crucial in order for the amendment to be passed. 

                                                 
2
 For more about poliarchy look at Dahl 1961 & 1989 
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 (2) By contrast to the amending procedure as a matter of the parliament’s 

competency, constitutional rigidity might exist due to the need of the amendment to be 

confirmed by the people in a given referendum. In that case, constitutional rigidity is 

embedded with the need to take the consent from the people, which is pretty tough most 

of the times, given the people’s rationality which does not commonly approve 

constitutional changes that might affect their position or deliver power for any 

institution. In that context, constitutional rigidity is a consequence of the people’s 

determination shown in a referendum. In this line, constitutional rigidity due to the need 

for a confirmation by the people in a referendum leads to many outcomes, many of 

which are sound-enough as to affect the whole constitutional system. The matter to be 

analyzed here, is the amount of majority required to make the amendment pass. Most of 

the constitutions provide a simple majority requirement of the people’s yes for the 

amendment to be passed, however there are cases that require absolute majority 

(50%+1) or even tougher majorities. Nevertheless, there is no constitution that demands 

a tough qualified majority of yes votes in the referendum in order for the amendment to 

be passed. If taking the ideal situation that, there is an absolute majority of yes votes 

required in order for the amendment to be passed, then the Jeffersonian argument that 

democracy is the right of 51% of the people to rule upon 49% of others would apply. This is in fact a 

constitutional rigidity that leads to the rule of majority prevalence. In that case, the 

constitutional rigidity would allow an amendment to be approved by the majority of the 

people, which is not easy if taking into account the people’s tough rationality towards the 

approval, nevertheless this is a democracy of majority rule, it does not result into an high 

level of interests inclusiveness. Despite that, the constitutional rigidity shown by the need for a 

mandatory referendum in order for the amendment to be passed, leads to a rule of majority attribution in 

the amendment itself. In that logic, the amendment could not have been passed, as opposed 

to a flexible constitution, if the direct participation of the people would not take place. In 

that line, constitutional rigidity shown in the constitutions which require a mandatory referendum for 

approving the amendment, as opposed to constitutional flexibility, leads to more democracy, given that the 

people’s say on the constitutional amendment itself has saved the popular character of the constitution.  

 (3) What outcomes when the rigidness of a constitution is a matter of both the 

tough parliamentary procedure for proposing the amendment and the people’s say in a 

referendum? The question of course directs the answer in the both sides of the medal. 

Following that, in this case, the rigidity of the constitution is in the highest level, since 

the amendment should in the first place get proposed by the parliament, and then the 

people would decide in it. As a result, the effects of this style of constitutional rigidity 

would be a combination of poliarchy and rule of majority. We argue that, in this case, the 

need for a consensus between the political parties in the parliament, in order for the 

proposal-amendment to be produced, leads to an inclusiveness of interests given that 
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each political party represents different groups’ interests, but they as a whole represent a 

wide range of interests. Plus, the people’s say in a referendum by either of the majorities, 

implies a rule of majority confirmation upon the amendment proposed by the 

parliament. In that line, in this case, the constitutional rigidity leads to a poliarchic (in 

terms of interests) but also popularly approved (by the majority of the people) 

amendment. As such, the constitutional rigidity, as opposed to constitutional flexibility, shown by the 

need for an approval of the amendment by both the parliament and the people’s majority in a referendum, 

leads to more democracy both in terms of a poliarchy of interests and in terms of people’s majority rule. 

 If concerning the constitutional rigidity interference towards the judicial review 

phenomenon, Lijphart argues that, ‘there are two reasons to expect that the variables of 

constitutional rigidity versus flexibility and the strength of judicial review will be 

correlated. One is that both rigidity [when the amending process is a competence of the 

parliament] and judicial review are antimajoritarian devices and that completely flexible 

constitution and the absence of judicial review permit unrestricted majority rule. Second, 

they are also logically linked in that judicial review can work effectively only if it is 

backed up by constitutional rigidity and vice versa. If there is a strong judicial review and 

the constitution is flexible, the majority in legislature can easily respond to declaration of 

unconstitutionality by amending the constitution. Similarly, if constitution is rigid and 

not protected by judicial review, the parliamentary majority can interpret any 

constitutionally questionable law it wants to pass as simply not being in violation of the 

constitution’ (Lijphart 1999: 228-229). It is arguable therefore, that the constitutional 

rigidity enables the judicial review to be a significant process on the way of 

constitutionality, while by contrast, a flexible constitution would enable the elites to 

change easily the constitution thus decreasing the judicial review power. As a 

consequence, the judicial review’s empowerment, as shown by Lijphart, is a result of the 

overall constitutional highness that rigidity offers to the constitution, as contrasted by the 

flexible constitutions. At last, constitutional rigidity offers less possibility for 

manipulation of the amending process by any subject as compared to constitutional 

flexibility. 

 As a broader argument, we hypothesise that, constitutional rigidity leads to more democracy 

if compared to constitutional flexibility. As such, there will be a small-N of cases tested against 

this broad hypothesis of the paper.  

 

 

TESTING THE BROAD HYPOTHESIS 

  

 We use s small-Number of cases for testing the broad hypothesis built about the 

constitutional rigidity. We use the cases of France, Russia, Finland and Austria. 
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 In the case of France, the constitutional amending is pretty flexible if the 

referendum is not required by the president. Still, the capacity of the parliament to 

approve an amendment with the 3/5 of the votes in both chambers is considered by us a 

flexible procedure, given the volume of majority. In that line, France made a 

parliamentary amendment to its constitution by 28/Feb/2005. The amendment was 

indeed passed in order to make the French Constitution synchronic with the upcoming 

Constitutional Treaty of the European Union. Nevertheless the constitutional 

amendment itself was not put into a referendum, the Constitution of Europe was in fact 

brought to a referendum. Accordingly, the referendum refused the Constitution of 

Europe, about which the amendment to the French Constitution was made by the 

French Parliament. It is argued therefore, that the flexibility of the constitutional 

amending in the French case, made possible an amendment to be passed in the 

Parliament, whose object was then refused in the referendum. As such, it is considered 

that, constitutional flexibility in this case, brought a situation where the amendment 

passed by the parliament was indirectly shown to have lacked the support of the people 

(given that the people refused the Constitution of Europe – about which the amendment 

was passed). It is arguable therefore, that a constitutional rigidity in this case (with 

France) would not enable the amending of constitution in a way, where the people’s say 

would not be directly involved into it. The same situation has applied with the 

amendment passed by the French Parliament for synchronizing the constitution with the 

Lisbon Treaty, whereas the latter was shown by the opinion polls (Eurobarometer) to 

have been unsupported by the majority of the people in France, therefore less democracy 

came up, whereas a rigidness in constitutional terms would have disabled the amendment 

itself thus it would have delivered more democracy. 

 In the case of Russia, the amending of the constitution with the aim to ensure a 

third mandate for the president was conducted under a parliamentary process. As such, 

the amendment passed in a parliamentary process, involving the federal unites also, gave 

the possibility for a third presidential term. In that logic, the increase of powers for the 

president without the need to put the amendment into a referendum is a consequence of 

the constitutional flexibility. As such, the extreme empowerment of the president 

without a people’s say into a referendum is in fact, in Russia’s case, a huge breach of 

democracy. Accordingly, constitutional flexibility in the Russian case has delivered less 

democracy, whereas a constitutional rigidity would, if not stop that process, at least 

lessen the potentiality of doing so.  

 In the Finish case, the parliament had passed the Constitution of Europe, as a 

result the amending of the national constitution had taken place. However, the 

Eurobarometer (no. 63, 2005) and Soumen-Gallup opinion polls (2006) showed that the 

people’s position towards the Constitution of Europe, and consequently, the people’s 



  Page 
15 

 
  

position towards the constitutional amendment, has been negative. This situation 

therefore suggests that the constitutional flexibility in the Finish case has led at that 

circumstance to lesser democracy, given that the people have not been supporting that 

process. By contrast, if the Finish constitution would have been rigid, the possibility to 

change the constitution easily, as it happened, would not have existed, therefore more 

democracy would have been delivered.  

 In the case of Austria, the constitutional amendment to synchronize the national 

constitution with the Constitution of Europe was passed by the Austrian Parliament in 

11/May/2005. In that context, the Eurobarometer (Jul 2005) showed that the people’s 

position towards the Constitution of Europe was not very high, as to be able to excede 

the 50%. As such, the amending of the constitution from the parliament’s side, is shown 

to have been indirectly unsupported by the people, given that the lacking of a required 

majority of people towards the Constitution of Europe, as showed in opinion polls, 

implied an disagreement of the people with the amendment in the national constitution. 

It is arguable therefore, that the latter is a consequence of the constitutional flexibility of 

Austria, as opposed to the constitutional rigidity that Austria lacked.  

 

 

CONCLUSION 

 

This paper discussed the constitutional rigidity phenomenon. By doing so, the paper 

surveyed some of the concepts on constitutional rigidness, while showing some of the 

western constitutional amendment procedures. In the meantime, the paper gave the 

bases where the rigidness of a constitution comes from. As a result, the paper produced 

some theoretical grounds for rigidity, claiming that the popular element in the approval 

of an amendment is crucial in the unitary countries. Whereas the paper argued that the 

federal countries per se have a rigidness attribute in the constitution.  

 In terms of theoretical contribution, the paper produced some hypotheses upon 

the outcomes of constitutional rigidity. In the meantime, the paper argued on each of the 

elements that the constitutional rigidness produces in principle. Following that, the paper 

shaped a broad hypothesis about the circumstance which constitutional rigidity leads to. 

Consequently, the paper tested the broad hypothesis against five cases in four countries, 

thus confirming the hypothesis with a small-N of cases.  

 Finally, it can be concluded that constitutional rigidness, as argued in the paper, in 

principle, leads to more democracy, therefore the small-N hypothesis on constitutional 

rigidity outcomes is in place. 
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