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A Comparison Between Judicial-Constitutional Review Models:
Towards a Hypothetical Approach on the Logic of Each Model.

Dren Doli  # Fisnik Korenical
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ABSTRACT. This paper is aimed at discussing the major models of constitutional
review, given the complexity and legal scope of constitutional judicialism inside the
countries being discussed. At the outset, the paper discusses the role of the
constitutional review and the institutions performing that activity. Following that the
paper surveys the most renowned and successful constitutional review models,
stopping specifically to some classic models, while intending to investigate their
efficacy. Then, following the explanations on the models themselves, the paper aims
to reach and explore the logic of the major constitutional review models. Finally, we
will be building a hypothesis that considers the American model of judicial-
constitutional review a less oligarchic but also less exclusive towards the legitimacy of
the legislature’s acts, in addition to a better-consistency with the balance of powers
principle.

KEYWORDS. Constitutionality * Judicial-constitutional review #* Constitution-making
role of the judicial-review institution * Ordinary judiciary’s constitutional review model

# Specialized constitutional court’s review model # Less/more interference into the
legislature ’s legitimacy from the judiciary.
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INTRODUCTION

The constitutional aspect of any given state serves as a basic point of consideration for
its regime’s performance, provided that the constitution is legally the limit but also the
source of power in a western polity. The practice of constitutional performance not that
serves as the basis of the polity’s capability of existence, but also as a matter of its ability
to address the needs of the people. Although the arguments for a constitutional practice
usually find political explanations, yet the legal importance is hugely influential. In
addition to that, the question of the constitution’s position is a substance of significance.
The constitution of a country, in most legal systems, is the highest legal act
therefore all the legal edicts should be bound to it. In that context, the constitution
serves as the source but also limit of the other legal acts that follow it. Nevertheless the
constitution in a western country serves as the substance-basis for the other legal acts, it
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also stands as the highest legally-positioned act. Following that, it can be arguably seen
that the constitution has two dimensions, first as the formally highest act, and secondly,
as the substantial ground for any other lower legal act.

In constitutionally developed western democracies, one of the most-grounded
academic inquires, is whether there is any instrument that, provided the constitution’s
highest legal position, controls the harmony but also subordination of the legal acts
towards the constitution? There has been a huge attention paid by academia - but also by
the institutional structures - the installation of an instrument that would control the
constitution’s imposition as the highest legal act towards the other legal statutes,
provided that the latter instrument would have the power to prevent the infringement of
the constitution. Most of the countries found the solution through inventing
constitutional courts, some others through enabling the judiciary to perform the function
of constitutionality supervision, while a smaller group of countries chose to imply this
function somehow differently.

In practice, the supervision of the constitution’s supremacy is performed through
the constitutional court’s review upon the acts that should be bound to the constitution.
The process of reviewing the lower-than-constitution acts’ compliance towards the
constitution is organized differently by different countries, given that each country finds
the logic of the constitution’s supervision system in a different way. Thus the paper is
primarily intended to investigate and develop the logic on which the different models of
judicial-constitutional review stand upon, while aiming to hypothesize on their potential
properness for the logic chosen.

JUDICIAL-CONSTITUTIONAL REVIEW

Judicial constitutional review is a power to declare the governmental (executive and
legislative) acts unconstitutional (Horowitz 2006). The judicial-constitutional review is a
procedure where the act of government or the statute passed by the parliament, is
checked against the compliance with the constitution. In practice, this process involves
the control of procedural but also substantial compliance of the respective act towards
the constitution. If it is found that the respective decree of government or the statute
issued by legislature is not in compliance with the constitution, it is declared null.

In James Madison words ‘a law violating a constitution established by the people
themselves would be considered by the judge as null and void” (Bilder 2008: 7). The
process which defines and declares that relevant violation is the judicial-constitutional
review procedure, given that there has been a judicial institution involvement into the
constitutionality of an act assessment. Being based in Madison’s expression, the logic of a
constitutional review stands in fact upon the obligation to check or supervise the
accomplishment of people’s will - expressed by the constitution. Therefore in Madison’s
argumentation the judicial-constitutional review process is not a matter of the
constitution solely, but a matter of the will declared in the constitution, thus Madison
proposes to see the review process as a matter of protecting the people’s say.
Consequently, Madison finds the constitution as the people’s instrument on giving their
say, therefore the review of legality of an act against the compliance with the
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constitution, in Madison logic, would in fact be, the supervision of the acts’ conformity
with the people’s say.

Contrary to a Madison styled-logic, where the appreciation of the judicial-review
comes to the scope of the people’s say protection, Tomas Jefferson emphasized ‘judicial
review to be a very dangerous doctrine indeed and one which would place us under the
despotism of an oligarchy’ (Freeman 1991: 328). In other words, Jefferson saw the
review institution, say a constitutional or supreme court, as a group of oligarchs,
delegitimized from the ability to seek public’s supremacy through the supervision of
constitutionality. In fact, the Jeffersonian argument relies more on the presumption
rather than on the logic of power separation, a construction under which the review
process can only be built and function. However, apart from Madison, John Ely
considered that ‘the central problem of judicial-review is that: a body that is not elected
or otherwise politically responsible in any significant way is telling the people’s elected
representatives that they cannot govern as they’d like’ (Freeman 1991: 333), since judicial
review gives unelected judges a special position above and inside political affairs, given
that the judiciary can declare null decisions produced by elected governments and
legislatures. However constitutions are not anymore self-implemented acts, therefore an
institution to deal with its supervision and dynamic interpretation is considered necessary
(Hague & Harrop 2001). Therefore in addition to Jefferson, Ely saw the illogic of a
judicial-constitutional review based in the non-elected position of the judges constituting
a judicial-constitutional review institution. However, Ely’s argument is not sufficient at
all, since he does not see the constitution as the basis of the people’s say, as in fact it is,
rather he considers the people’s representatives as such. We argue that Ely in fact fails to
see the constitution a ‘supreme say’ of the people if compared to the people’s
representatives. Therefore the Madison argument, under which the constitution is the
supreme say of the people rather than the people’s representatives at a given time, is the
ground of a modern concept on constitutional review. Only as such, the Madisonian
argument prevails and moreover legitimizes the judicial-constitutional review notion,
from a people’s perspective always.

Judicial-constitutional review is a well established instrument of constitutional
protection and guarantee. In a modern western state, the usage of this instrument is one
of the basics of democracy and controlled governance. For instance, Tocqueville asserted
that ‘it rarely happens in United States that a disputed political issue, eatly or later, won’t
be transformed into a judicial conflict’ (Tocqueville 1998). Therefore in the today’s
western state, the judicial-constitutional review is not solely used for legal matters, in fact,
this instrument is hugely used to declare and interpret the substantial constitutional law,
given that political affairs are the common question of this instrument.

As for statistical reasons, in 1978 only 26% of constitutions of the world had established
constitutional courts, while in 2005 approximately 44% of the constitutions provided
constitutional courts. At the outset, constitutional courts were not mandatory for
newborn democracies, while today they are a usual and mandatory standard for any new
democracy. Among other reasons, the idea to establish constitutional courts has grown,
due to the fact that the regular judiciary in many countries did not provide a good terrain
for the rule-of-law (Horowitz 2006). Hence it can be seen, that the increase of the
institutional structures that supervises the constitutionality is a global matter, provided
that the ‘coping’ of western industrial tradition in constitutionalism is a fact. However,
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the lack of a constitutional court does not mean that there is no judicial-constitutional
review instrument in a given country, since the review process can be a competence of
the ordinary judiciary or any other state institution. It does not also mean that the
existence of a constitutional court is a guarantee of the ‘constitutionality supervision’,
given that the latter phenomenon is an exclusive matter mainly tackled by the state
tradition.

Having argued on a general idea on the judicial-constitutional review process, we
seek to enter deeply into the theme at this juncture. Following that, and considering a
more exclusive notional context of review, we move toward Stone, who asserted that
constitutional courts are implied with the power to ‘recast policy-making environment, to
encourage certain legislative solutions while undermining others, and to have the precise
terms of their decisions written directly into legislative provisions’ (Stone in Epstien ef a/
2001: 125). The Stone’s assertion is in fact a very strong but also huge power implied for
the judicial-constitutional institutions, given that the review of the latter institutions,
according to Stone, can be conducted upon many areas of competences. Therefore there
can be implied three areas where the judicial-constitutional review falls: first, into the
policy-making environment, second, into the legislative-making initiative, and third, into
the legislative act per se. The first area of judicial-constitutional review defined by Stone,
presumes the intervention of the constitutional court (or howsoever it is labeled) in the
changing of a policy, if that has a controversy with the constitution. The second area
implies the intervention of the court on ‘binding’ the legislators to follow lines of
legislation, that the court asserts, in order for the legislative act to be free from a
negative-response judicial review. And third, Stone implies the intervention of the court
on making a legislative segment itself, if the latter has been constitutionally countered.
Although Stone implied a huge power for the constitutional court, in practice the
judicial-constitutional review process does not usually tackle the issues so deeply, given a
presumed illegitimacy of the court to intervene in executive or legislative competences
tremendously.

The judicial-constitutional review process in practice occurs, as Alexander Bickel
considers, ‘for determining the meaning and application of a written constitution’
(Berman 2004: 32), or additionally as a former United States Chief Justice had asserted,
that: ‘We live under a constitution. But the constitution is what the judges say it is’
(Hague & Harrop 2001: 190). Following that, the role of the judicial-constitutional
review process has two standing points, as presented in the figure below by Berman. As
seen, it can be arguably spoken for two roles that the judicial-constitutional review
process can have, first, the simple role, and second, a constitution-making role.

The simple role of a constitutional-supervision institution is to interpret the
constitution. Through the simple role, the judicial-constitutional review process consists
in the application of the meaning, that a, say constitutional court, applies to a specific
circumstance or legal act while controlling the constitutional supremacy. This is in fact, a
simple way of finding the constitutional provisions’ meaning through a legal qualified
process, while intending to save the constitution’s spirit. In addition, the process of
interpretation is a matter of finding and applying the legal meaning of the constitution
towards a legal act lower than the constitution, whilst consequently approaching the
constitutional supervision aim.
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The constitution-making role of the judicial-constitutional review process is a
phenomenon where, through the finding of the meaning of a constitutional provision, as
shown in figure below (the complex model), the constitutional-supervision institution
makes a new rule provided that the application of the constitutional meaning demanded
a new provision construction. In performing this role, a constitutional court, while
reviewing the respective laws towards the compliance with the constitution, finds that
the constitution itself does not entirely give the answer for the question being raised,
therefore a new constitutional rule as a consequence of the interpretation should be
made. In this circumstance, the judicial-constitutional review process is in fact, or serves
as such, a constitutional-making process, since the court is making new provisions which
will be considered a complementary but also binding part of the constitution per se.
Through the complex role of a constitutional-supervision institution, the judicial-
constitutional review process becomes the supplemental-maker or shaper of the
constitution. In doing so, in fact, judicial-constitutional review process gets transformed
into a ‘people’s say through the constitution’s adjustment — therefore a Jeffersonian critic
might appear, claiming that the constitution is a non-touchable act from any institution
without the people’s say on it. Similarly seen, as presented by Horowitz (2006), in the
Hungarian case, the Constitutional Court has gone so far that has allowed itself in the
making-of-law territory, by forcefully demanding the legislature to issue some specific
laws as of its determination.

The Logical Structure of Constitutional Adjudication: Two Models

(Figure 1)
The Simple Model The Complex Model
h 4
Interpretation Interpretation

Constitwtional
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Constitutional
Constitutional Meaning
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Source: Berman, Mitchell N. (2004) ‘Constitutional decision rules’. Vzrginia Law Review.
Vol. 90, no. 1: pp. 39

Therefore the judicial-constitutional review process can have a different
consequence as a result of the role used by the court. Having performed as a rule-maker,
a, say constitutional court, has in the same time built a prerogative which is not
possessed neither by patliament nor by the executive branch, thus the review has such an
important scope of influence in a given political system.

MODELS OF JUDICIAL-CONSTITUTIONAL REVIEW

Prior to get into the models of judicial-constitutional review, there is a need to describe
the case of the United Kingdom’s logic of a judicial review. In fact, the judicial-
constitutional review instrument does not exist in the United Kingdom, meaning that a
classic review of the compliance of a statute with the constitution is not institutionally
doable. By contrast to other governing systems, the United Kingdom has a non-written
constitution but also a non-codified one. Therefore the Westminster System of
Governance is based upon a principle which serves a ground-root upon which the
respective system stands — that is, the parliamentary sovereignty principle.

While reflecting on the potential logic of the lack of a judicial-constitutional review in the
United Kingdom, Dicey asserts that ‘the principle of parliamentary sovereignty means neither
more nor less than this, namely that parliament has under the English constitution the
right to make or unmake any law whatever; and further that no person or body is
recognized by the law of England as having a right to override or set aside the legislation
of parliament’ (Alder 2007: 199). As a consequence, the courts in United Kingdom
recognize the parliament as the only legislator, having respected the parliamentary
sovereignty doctrine; therefore the courts have no power to hit-down a law if supposed
that there is a controversy with the constitution (Norton in Jones ef a/ 2001). As such, the
Westminster System does not provide any judicial-constitutional review in the classic-
sense, given that in fact, the statutes produced by the parliament have a ground
comparable by power, to that of the constitutions of other countries. Therefore the
check of a statute’s compliance with the unwritten constitution does not make sense,
having accepted that the parliament’s legitimacy given by the people is such as to be able
to issue statutes with supreme power towards the common law in United Kingdom.
However, apart from that, there is a judicial-review instrument that checks the
compliance of lower-than-statutes’ acts with the statutes’ themselves, or the ‘high court’s
power to police the legality of decisions made by public bodies’ (Alder 2007: 375), having
accepted that the statutory law embodies the parliamentary sovereignty principle.

In the other side, from the today’s perspective, it can be arguably spoken for two
models of judicial-constitutional review, first, a judicial-constitutional review performed
by the ordinary judiciary, and second, a judicial-constitutional review performed by a
specialized constitutional court.

The judicial-constitutional review through the ordinary judiciary
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The judicial-constitutional review through the ordinary judiciary is a model of review
born in United States, and firmly related with the born of the American state per se. This
model is a more traditional model of constitutionality supervision, nevertheless its
performance has also been great. In addition to the explanation of the logic of this
model, in the end, we will assert a hypothesis that shows the efficacy of this model
towards the other model.

The judicial-constitutional review through the ordinary judiciary is born in the
United States, where the constitution did specify neither implicitly nor explicitly that
there is a power for any body to control the constitutionality of laws and other public
acts. However, the judicial activism of the United States Supreme Court, through the
interpretation of the constitution, came to impose a power for itself — a power which was
in fact the judicial-constitutional review. In fact, at the composition of the constitution
occasion, it was supposed that the idea of constitutional review is a matter of need. For
instance in the Federalist Paper it was argued, amongst others, that the logic of a judicial-
constitutional review of the legislative and executive stands on the idea of limiting the
government (Dye & Zeigle 2006: 360), given that the power on judicial-constitutional
review was in the United States attained by the judges themselves (Hague & Harrop
2001).

However, the constitution did not specifically and substantively give such a power to any
institution, given that the critique of doing so was enormous. Nevertheless it was not
specifically determined so by the constitution, the Marbury v. Madison case came to be
solved, by the Supreme Court, in the way that gave to the Supreme Court the right on
scrutinizing the constitutionality of legal acts, provided that the lack of compliance with
the constitution makes the Court capable to declare null and void that respective act.

In the Marbury v. Madison case (1803), United States Chief Justice John Marshall did
argue that, first, the constitution is the highest law of the United States, second, the
constitution gives to the Supreme Court the judicial power, which, on Marshall’s
interpretation, is also a power to interpret exclusively the constitution, thirdly, the courts
have been sworn to protect the constitution, as such they should declare null any act
conflicting with the constitution (Dye & Zeigle 2006). Consequently, the United Stated
federal judiciary was empowered with the competence on voiding any legislative or
executive act that conflicts with the constitution, thus the judicial-constitutional review
process was established.

In fact, in United States, the judicial-constitutional review was a requirement that
both promoted and founded the separation of powers principle (Freeman 1991), since
the enacting of acts from the Congress and President that might have been against the
constitution would have provided a total imbalanced position between the judiciary and
two other branches. As a result, the judiciary, with the right to proceed the judicial-
constitutional review becomes the real, third empowered branch of the American
governing system.

The American model of judicial-constitutional review is a classic model, however
globally representative. It is characterizes, as argued by Epstien ¢ o/ (2001), by some
distinguished organizational and functional principles. First, this model is notable due to
the organizational structure competent to deal with the judicial-constitutional review,
second, from the timing of appearance of the judicial-constitutional review, third, from
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the way in which the judicial-constitutional review takes place, and fourth, from the
subjects who can initiate the judicial-constitutional review.

Therefore, firstly, in this model, the judicial-constitutional review process takes place in
the ordinary courts; hence there is no special court that proceeds the latter procedure. In
the United States, as a representative model, the whole federal judiciary is engaged with
the competence of judicial-constitutional review. In addition, the case submitted in, say a
district court, can than follow the whole hierarchy of the federal judicial system, and
afterward climb to a federal court of appeal, while finally it might end-up in the Supreme
Court, whose verdict is final. As a consequence, the whole ordinary judiciary, in this
model, can be engaged hierarchically in the judicial-constitutional review.

Secondly, in this model, represented by the United States, the judicial-constitutional review
happens just ex-post facto, or in other words, the review can only happen after a law or
executive act has fully taken the legal effect. Consequently, if it is the case with a law, in
this model, the law should first of all become effective, in order for it to be able to be an
object of the judicial-constitutional review. In that sense, there is an impossibility of any
interested party to seek the constitutionality review procedure for an act that has not yet
become fully effective.

Thirdly, in this model, the judicial-constitutional review can only take place, if there has
been a suit (legal action) proceeded in a court, given that the suit itself is pretending that
a conflict between a law effecting the position of the suiting subject, and the constitution
is in place. The suit per se is directed by the personal need of the subject raising it, given
that the object of the suit is existent and concrete. Therefore the suit pretence will then
be judged by the court, as a result, if a conflict between the law and the constitution is
found, while judging the case, the court then dismisses/voids the respective law or
executive act, in the same time as giving the ruling disposal for the suit itself. For that
reason, in this model, the ordinary judicial institution does not specifically initiate the
judicial-constitutional review, given that the review gets initiated complementarily while
judging a personal and concrete suit.

Fourth, in this model as seen from above, only a person or subject whose pretended
rights and duties have been touched by a law, which from the same subject is considered
unconstitutional, has the right to submit the suit. Therefore subjects whose rights and
duties have not been interfered by a law - considered to be unconstitutional - do not
have a procedurally legitimacy to proceed the suit. As a result an interested subject who
claims that a law or executive act is unconstitutional does not have a judicial procedural
legitimacy to ask for a constitutionality review.

Finally, it is quite clear that in the ordinary judicial-constitutional review model the
review process functions as a normal part of the judicial activity, given that there is no
specific procedure nor procedural legitimacy for subjects, if compared with the civil,
criminal and administrative procedure, that the review follows.

The judicial-constitutional review through the specialized institution

The judicial-constitutional review through a specialized court is a characteristic of the
European polities (Hague & Harrop 2001), given that this model is the most used, or the
only, in the European western countries. This is in fact a quite different model with the
United States one, since the whole four points used above vary hugely when compared
to the latter model. This model was in fact an ideological product of Hans Kelzen (Kahn
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2003), who constructed the first Austrian Constitutional Court model, willing to establish
a specialized court that would specifically deal with constitutionality supervision,
provided that this was the most efficient way of doing so. This model, as characterized
again by Epstien ez a/ (2001), has quite huge differences compared to the American
model, as shown below.

First, in this model, there is a specialized court or institution that performs the business
of constitutionality supervision. In most of the cases there is a constitutional court that
does that job, or an institution similar to a constitutional court, as e.g. the Constitutional
Council in the France case. Thus in this model, the ordinary judiciary does not have any
power on judicial-constitutional review, however the cases judged by them, might end-up
in the constitutional court, given that the latter might check their constitutionality. In
principle, the constitutional court is not a part of the judiciary, instead it is a special
institution, therefore it does not serve as the last instance of judicial judgment, having
understood that the adjudication of criminal, administrative and civil cases are not
matters of competence for this court. Only when there is a need to judge the
constitutionality of a legislative, judicial or executive act, then the constitutional court
institutes its actions.

Secondly, according to the timing when the constitutional court’s legal capability comes in
place, it can be said that in this model of review the courts usually have the competence
to conduct the review process upon the act even before it takes effect. Contrasted to the
American model, the constitutional courts have usually the ability to judge the
constitutionality of a legislative or executive act before but also after the act has taken
effect, given that there is a huger power of the court itself on the timing of review.
Thirdly, by contrast to the American model, where the judicial-constitutional review can
only start if there has been a concrete case submitted through a suit, in the European
model of review the court usually has the legal competence to judge the law as a whole
without the need for a concrete case to be suited as of that presumed unconstitutional
law. Alternatively Epstien ef a/ (2001) assert that this is in fact both a concrete but also
abstract review, given that the concrete case might be judged against the constitutionality,
but also so can happen with a law.

And  fourthly, in this model, not only the presumed affected subject from the
unconstitutionality has the right to submit an inquiry for review, but also many other
actors, starting from a range of institutions, a specific number of MPs, or in the last
instance, any interested party who might have no interest from the presumed
unconstitutional act. For instance, the Austrian model of judicial review permits the usual
courts to demand the constitutional court to judge the constitutionality of a law towards
the constitution (Horowitz 2006). On the other hand, in Germany for instance, as
presented by Horowitz (2000), 98% of all fillings in the constitutional court consist of
individuals’ requests.

Finally, it can be seen that in this model the specialized institution operates in a more

concretized procedure, having seen that a broader range of actors and acts can be part of
the review procedure.
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TOWARDS A HYPOTHESIS ON THE LOGIC OF EACH MODEL

Among many explanations for the logic of judicial-constitutional review, Alexis De
Tocqueville claimed that the American constitution is not made to be immutable
(Tocqueville 1998), thus the judiciary’s interpretation in fact, makes the constitution’s
meaning dynamically approachable by time. This is in fact the major logic on the
existence of the review process. It is arguably witnessed therefore that ‘the rule of law
and popular sovereignty are one and the same, while the constitutional rule of law is the
expression of government by and through the popular sovereign’ (Kahn 2003: 2696). In
that context, it is aimed to make the people’s say the role of the judicial-constitutional
review process, however that is quite massively criticized maintaining that a group of
oligarchs would not reach that (as claimed by Jefferson).

In practice there is a clear trend on explaining the logic of each judicial-review
model based in the traditional aspects of given countries. Although there is quite a lot to
be argued in that way, we aim to approach the argument on the logic of these models
somewhat differently.

The logic of judicial-constitutional review models

In the American model, the judicial-constitutional review, as presented above, is a
competence distributed in the whole judiciary, while in the European model of review
that is a sole competence of the constitutional court (or a specialized institution). It
means that, in the American model, the whole judiciary deals with the judicial-
constitutional review, therefore there is nothing above the judiciary itself in terms of the
supervision of constitutionality. In Europe, the constitutional courts are not considered
part of the regular judiciary, since there is a theoretical argument that the constitutional
courts stand upon the whole governing system (upon every branch of government) given
that their role is to protect the highest legal act. In this sense, we argue that, in the
American case, the judicial-constitutional review model’s logic stands upon the idea that
the separation of powers takes a better settlement, if this respective process relies on the
hands of the judiciary, given that the American governing system is based on a rigid
separation of powers between branches. Similarly we argue that in the American model,
there is no upper institution than the three branches, provided that the separation of
powers would have a more liquid form if the review competence would rely on an
upper-than-judiciary institution. While in the European case, due to the liquidity of
power separation, the lack of the judicial-constitutional review competence from the
ordinary judiciary does not bring any imbalance, since the constitutions themselves have
not built any strong separation between branches.

We argue that, the logic of the American model follows a more power-sharing
course (Gates and Johnson 1991), given that the whole courts in the federal level possess
the right to check the constitutionality (less Jeffersonian oligarchy), while in the
European case, the logic follows the concentration of power in a group of people, who
sit in the constitutional court (more Jeffersonian oligarchy). Therefore the American
model is in the same time a more qualitative model of review, given that the case starts at
a lower court, while it can follow the whole hierarchy of the judiciary, every time coming
one level higher, potentially ending in the Supreme Court. Contrary to that, in the
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European model the review cannot follow many courts, therefore it is judged only once
by only one pair of judges.

Even why it is clear that the European model of review might form a huge
amount of new constitutional rules, the probability of doing so is quite small, given the
limited capacity of a constitutional court to do so. In the American model, the smallness
of the constitution, and the need for a constant rule-making through constitution’s
interpretation, makes the regular judiciary more capable of doing so, provided its
hugeness as a system and its position as a balanced part of the governing system.

In addition to the above arguments, the possession of the binding-precedence
principle in the American federal law (Gates and Johnson 1991) makes the American
model more appropriate to deal with judicial-constitutional review rather than a
specialized constitutional court would be, given the implications the review from an
outsider would bring for the precedence-law.

Finally we build our hypothesis based in the separation of powers and electoral
legitimacy principles, while approaching the model that mostly meets the rationale’s
demands. Therefore it was quite clear that the need for a judicial-constitutional review
model - that saves both the separation of powers and the electoral legitimacy principle -
is in place. In addition, as it was argued above, there is a huge criticism towards the
review legitimacy, having understood that the judges in these courts lack the electoral
legitimacy to void laws passed by the representatives of the people. However the need to
protect the constitution, according to us, must go along with the need to respect the
people’s representatives passed laws. Therefore we argue that, in the American model,
first, a law cannot be judged unconstitutional without taking effect, and second, there
should a concrete and real case appearance which is subject to the law presumed to be
unconstitutional, in order to have a procedural legitimacy to proceed the review. In the
European model, the law can be judged unconstitutional even as an abstract, without the
need to face a real and concrete case which is subject to a law presumed to be
unconstitutional. Thus we hypothesize that, the American model in fact, does not
interfere with the acts of the people’s representatives (legislative acts) before a real case
has appeared (to be unconstitutional), while in the European model of review the
legislative act can be judged unconstitutional even as an abstract, without the need for a
real case to appear, therefore the review interferes directly into the legitimacy of the
representatives’ acts. Consequently the capability of a European constitutional court to
judge the constitutionality of a legislative act before a concrete case happens - subject to
a presumed unconstitutional law whose constitutionality would be judged - is in fact a
direct interference to the people’s representatives, which is not the case with the
American model, given that in the American model only the concrete case (through
constitutionality judgment) might invoke the law’s review.

CONCLUSION

This paper surveyed and discussed the constitutional review process and its models,
explaining some of the consequences produced in practice by each model. It was argued
that the constitutional review process has a key importance for the western polity, given
the need to preserve the people’s say through the constitution. In addition to that, the
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paper showed the most representative models of judicial-constitutional review, the
American model in the one hand, and the European model in the other. As a result, the
paper presented their characteristics and the functioning of the process in each of them,
adding the constitutional or institutional grounds where they come from. Finally the
paper hypothesized on the logic of each model, concluding that the American model of
judicial-constitutional review does narrowly interfere into the legislature’s acts, given
their electoral legitimacy, while the European model is a huger interferer to the legitimacy
of the legislature’s laws.
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